TUESDAY, NOVEMBER 14, 1978 
PART Ill 


f 


lp 


| 


| 


} 


fh 





lh 


i 


] 


DEPARTMENT 
OF HEALTH, 
EDUCATION, AND 
‘WELFARE 


Social Security 
Administration 


i 
(es | 
lat" 


| 


Re eens ee a 
Seen cappteneaeeedihichimmeetieiad 
eee RT OT 
EY See Te 
entender inaiitinhinn eal 

Sa ee re 
ee 
ae eee 
ee ate cepted 

EE ETE TO 

er re ee 
ak 
ee 
ens 
~—eew maser 2 
Dee Loceeanteae 
i icochonpadl eoammes. Fe 
wa mae on 
cue eal 
weer ee 
TO aes 
ited vases 
eeipainal READ 
SE 
LD Oe eee se 
wry EEE 
ee ache Depmneadl 

a 
eal 
= 

es 
=a 
em 
a 
ER ne ener ne mee ee 
Le A 
eer aide eangatiangeaniepetiont 
Sm Pree ame 

SRE 

ae rer ne a 
Oe ene ee eee 
—— 

—————— 

Ee ee 
OE NA NS STOR 
62 Gees 
—<——<«2. eae 
— << eae 
—<—<—_ << esas 
—_—(<<s sae 
ace Tere 0 emer es 
maw Ea er 
Lane eeelantggedheneadenateegtipneeel 
erence mere 
STS EE EE TO EE 
Se ee 
ene ae 

Ee ee 
at ree ee 
me 

cee res erm me me 

(ete | es a eens eee 

See Be eee ee es eee be 


FEDERAL OLD-AGE, 
DISABILITY, DEPENDENTS’ 
AND SURVIVORS’ 
INSURANCE BENEFITS 


mu 
((,, 


ce 
/ m 
hn 


Ml 
i 
| 





52936 


[4110-07-M] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Social Security Administration 


[20 CFR Pa:t 404] 
{Regulations No. 4] 


FEDERAL OLD-AGE, DISABILITY, DEPENDENTS’ 
AND SURVIVORS’ INSURANCE BENEFITS 


Proposed Rulemaking 


AGENCY: Social Security Administra- 
tion, HEW. 


ACTION: Proposed rulemaking. 


SUMMARY: We are proposing an- 
other rules revision under the Depart- 
ment of Health, Education, and Wel- 
fare’s “Operation Common Sense.” 
This proposal revises the rules on 
what is required to be entitled to 
social security benefits. The rules are 
being revised to make them easier to 
understand. The proposal also updates 
the regulations to include changes 
made by the 1977 Amendments to the 
Social Security Act and changes made 
by two court decisions interpreting the 
Act. 


DATE: Your comments will be consid- 
ered if we receive them no later than 
December 14, 1978. 


ADDRESS: Send your written com- 
ments to: Social Security Administra- 
tion, Department of Health, Educa- 
tion, and Welfare, P.O. Box 1585, Bal- 
timore, Md. 21203. 

Copies of all comments we receive 
can be seen at the Washington Inquir- 
ies Section, Office of Information, 
Social Security Administration, De- 
partment of Health, Education, and 
Welfare, North Building, Room 4146, 
330 Independence Avenue SW., Wash- 
ington, D.C. 20201 


FOR FURTHER 
CONTACT: 


Ray Worley, 4-G-9, West High Rise 
Building, 6401 Security Bovievard, 
Baltimore, Md. 21235, 301-594-5744. 


SUPPLEMENTARY INFORMATION: 
The proposed Subpart D explains 
what is required to become entitled to 
social security benefits, when benefits 
begin and end, and how. the benefit 
amounts are determined. It also con- 
tains basic definitions and rules on 
how we decide what family relation- 
ship a person has to the worker, which 
were previously set out in Subpart L of 
Part 404. The recodified subpart does 
not include the requirements for be- 
coming entitled to supplemental secur- 
ity income payments or-to black lung 
benefits. Those requirements are set 
out in Part 416 and Part 410 respec- 
tively. 

The revised rules restate existing 
regulations in clearer and simpler lan- 
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guage. Further simplifications will be 
made in the final rules. In addition, 
the current regulations have been up- 
dated to reflect two changes in the law 
which occurred as a result of the 1977 
Amendments to the Social Security 
Act and two changes which have oc- 
curred as a result of court decisions in- 
terpreting the Act. Section 336 of the 
Amendments permits widows and wid- 
owers who remarry at age 60 or later 
to receive full widow's or widower’s 
benefits after remarriage instead of 
only half the full benefits. This 
change is reflected in § 404.337 of the 
proposed regulations. Section 337 of 
the 1977 statutory amendments per- 
mits divorced spouses to qualify for 
spouses’ or surviving spouse’s benefits 
if they were married to the worker for 
at least 10 years rather than 20 years. 
This change is reflected in §§ 404.330 
and 404.335. Both of these changes in 
the law ere effective beginning Janu- 
ary 1979. 

Sections 404.330 through 404.343 
also reflect the June 1976 court deci- 
sion in Oliver v. Califano that requires 
husband’s benefits to be provided to 
divorced husbands under the same 
rules as wife’s benefits are provided 
for divorced wives under current law. 
Sections 404.723 and 404.780 in Sub- 
part H regarding evidence for hus- 
band’s benefits are amended to include 
conforming changes. Section 404.361 
reflects the June 1977 court decision 
in Mathews v. Lucas that stated a 
worker’s natural children who could 
inherit his or her property under 
State law should be assumed depend- 
ent upon the worker even though the 
children were born out of wedlock. 
The changes arising from the two 
court decisions apply as of the dates of 
the decisions. 

(Catalog of Federal Domestic Assistance 
program Nos. 13.802 Social Security Disabil- 
ity Insurance; 13.803 Social Security-Retire- 
ment Insurance; 13.804 Social Security-Spe- 


cial Benefits for Persons Aged 72 and Over; 
13.805 Social Security Survivors’ Insurance.) 


Dated: September 6, 1978. 


Don WoRTMAN, 
cting Commissioner 
of Social Security. 


Approved: November 1, 1978. 
JOSEPH A. CALIFANO, JYF., 
Secretary of Health, 
Education, and Welfare. 


Part 404 of Chapter III of Title 20 of 
the Code of Federal Reguiations is 
amended as follows: 


Subpart L [Deleted] 


1. Subpart L is deleted and reserved. 
2. Subpart D is revised to read as fol- 
lows: 


Subpert D—Old-Age, Disability, Dependent’s and 
Survivor's Insurance Benefits 


GENERAL 


Sec. 

404.301 Introduction. 

404.302 Other regulations related to this 
subpart. 

404.303 Definitions. 

404.304 General rules on benefit amounts. 

404.305 When you may not be entitled to 
benefits. 


OLD-AGE AND DISABILITY BENEFITS 


404.310 Who is entitled to old-age benefits. 

404.311 When entitlement to old-age bene- 
fits begins and ends. 

404.312 Old-age benefit amounts. 

404.315 Who is entitled to disability bene- 
fits. 

404.316 When entitlement 
benefits begins and ends. 

404.317 Disability benefit amounts. 

404.320 Who is entitled to a period of dis- 
ability. 

404.321 When a period of disability begins 
and ends. 

404.322 When you may apply for a period 
of disability after a delay due to a physi- 
cal or mental condition. 


to disability 


BENEFITS FOR SPOUSES AND DIVORCED 
SPOUSES 


404.330 Who is entitled to wife’s or hus- 
band’s benefits. 

404.331 When wife’s and husband's bene- 
fits begin and end. 

404.332 Wife’s and husband’s 
amounts. j - 

404.335 Who is entitled to widow’s or wid- 
ower’s benefits. 

404.336 When widow’s and widower’s bene- 
fits begin and end. 

404.337 Widow’s and _ widower’s benefit 
amounts. 

404.340 Who is entitled to mother’s or fa- 
ther’s benefits. 

404.341 When mother’s and father’s bene- 
fits begin and end. 

404.342 Mother’s and 
amounts. 

404.344 Your relationship by marriage to 
the insured. 

404.345 Your relationship as wife, hus- 
band, widow, or widower under State 
law. 

404.346 Your relationship as wife, hus- 
band, widow, or widower based upon a 
deemed valid marriage. 

404.347 “Living in the same household” de- 
fined. 

404.348 When is a child living with you “in 
your care.” 

404.349 When is a child living apart from 
you “in your care.” 


benefit 


father’s benefit 


CHILD'S BENEFITS 


404.350 Who is entitled to child’s benefits. 

404.351 Who may be reentitled to child’s 
benefits. 

404.352 When child's benefits begin and 
end. 

404.353 

404.354 


Child’s benefit amounts. 

Your reiationship to the insured. 

404.355 Who is the insured’s natural child. 

404.356 Who is the insured’s legally adopt- 
ed child. 

404.357 Who is the insured’s stepchild. 

404.358 Who is the insured’s grandchild or 
stepgrandchild. 
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404.359 Who is the 
adopted child. 
404.360 When is a child dependent upon 

the insured person. 

404.361 When is a natural child dependent. 

404.362 When is a legally adopted child de- 
pendent. 

404.363 When is a stepchild dependent. 

404.364 When is a grandchild or stepgrand- 
child dependent. 

404.365 When is an equitably adopted child 
dependent. 

404.366 “Contributions for support,” ‘‘one- 
half support,” and “living with” the in- 
sured defined. 

404.367 When are you a 
dent.” 

404.368 When may you be considered a 
full-time student during 2 period of non- 
attendance. 


insured’s equitably 


“full-time stu- 


PARENT'S BENEFITS 


404.370 
fits. 

404.371 
end. 

404.373 Parent’s benefit amounts. 

404.374 Parent’s relationship to the _ in- 
sured. 


Who is entitled to parent’s bene- 


When parent’s benefits begin and 


SPECIAL PAYMENTS AT AGE 72 
404.380 General. 


404.381 Who is entitled to special age 72 


payments. 

404.382 When special age 72 payments 
begin and end. 

404.383 Special age 72 payment amounts. 

404.384 Reductions, suspensions, and non- 
payments of special age 72 payments. 


Lump-SuM DEATH PAYMENT | 


404.390 General. ; 
404.391 Who is entitled to the lump-sum 
death payment as a widow or widower. 
404.392 Who is entitled to the lump-sum 
death payment when there is no eligible 

widow or widower. 

404.393 Who is entitled to the lump-sum 
death payment when burial expenses 
are paid from the deceased’s funds. 

404.394 Who is not entitled to the lump- 
sum death payment. 

AuTuHorRITy: Subpart D is issued under sec- 
tions 202, 205, 216, 227, 228, 1102 of the 
Social Security Act, 49 Stat. 623, 53 Stat. 
1368, 64 Stat. 492, 79 Stat. 379, 80 Stat. 67, 
49 Stat. 647; Section 5, Reorganization Plan 
No. 1 of 1953, 67 Stat. 631; 42 U.S.C. 402, 
405, 416, 427, 428, and 1302; and 5 U.S.C. Ap- 
pendix. 


Subpart D—Oid-Age, Disability, Dependent's 
and Survivors’ Insurance Benefits 


GENERAL 


§ 404.301 Introduction. 


This subpart sets out what require- 
ments you must meet to qualify for 
social security benefits, how your 
benefit amounts are figured, when 
your right to benefits begins and ends, 
and how family relationships are de- 
termined. These benefits are provided 
by title II of the Social Security Act. 
They include— 

(a) For workers, old-age and disabil- 
ity benefits and benefit protection 
during periods of disability; 


PROPOSED RULES 


(b) For a worker’s dependents, bene- 
fits for a worker’s wife, divorced wife, 
husband, divorced husband, and child; 

(c) For a worker’s survivors, benefits 
for a worker’s widow, widower, di- 
vorced wife, child, and parent, and a 
lump-sum death payment; and 

(d) For uninsured persons age 72 or 
older, special payments. 


§ 404.302 Other regulations related to this 
subpart. 


This subpart is related to several 
others. Subpart H sets out what evi- 
dence you need to prove you qualify 
for benefits. Subpart P describes what 
is needed to prove you are disabled. 
Subpart E describes when your bene- 
fits may be reduced or stopped for a 
time. 42 CFR Part 405 describes when 
you may qualify for hospital and 
medical insurance if you are aged, dis- 
abled, or have chronic kidney disease. 
Part 410 describes when you may qual- 
ify for black- lung benefits. Part 416 
describes when you may qualify for 
supplemental security income. 


§ 404.303 Definitions. 


As used in this subpart: 

“Apply” means to sign a form or 
statement that the Social Security Ad- 
ministration accepts as an application 
for benefits under the rules set out in 
Subpart G. 

‘Eligible’ means that a_ person 
would meet all the requirements for 
entitlement to benefits for a period of 
time but has not yet applied. 

‘Entitled’ means that a person has 
applied and has proven his or her 
right to benefits for a period of time. 

“Insured person” or “the insured” 
means someone who has enough earn- 
ings under social security to permit 
payment of benefits on his or her 
earnings record. He or she is “fully in- 
sured,” “transitionally insured,” ‘“cur- 
rently insured,” or “insured for dis- 
ability” as defined in Subpart B. 

“Permanent home” means the true 
and fixed home (iegal domicile) of a 
person. It is the place to which a 
person intends to return whenever he 
or she is absent. 

“We” or “Us” means the Social Se- 
curity Administration. 

“You” means the person who has 
applied for benefits or the person for 
whom someone else has applied. 


§ 404.304 General 
amounts. 


This subpart describes the highest 
monthly benefit amount you ordinari- 
ly could qualify for under each type of 
benefit. All monthly benefit amounts 
are based upon the insured’s “primary 
insurance amount” which is computed 
under the rules in Subpart C. If you 
are the insured person, the primary in- 
surance amount is the highest old-age 
or disability benefit payable based 


rules on benefit 
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upon your social security earnings. If 
you are the insured person’s depend- 
ent, your monthly benefit amount is 
computed as a percentage of the pri- 
mary insurance amount used to com- 
pute the insured’s benefits. If the in- 
sured has died, your monthly benefit 
amount as his or her survivor is com- 
puted as a percentage of the primary 
insurance amount the insured could 
have had based upon his or her earn- 
ings up to the time he or she died. 
However, the highest monthly benefit 
amount you could qualify for may not 
be the amount that you actually are 
paid each month. In a particular 
month, your benefit amount may be 
reduced or not paid at all under the 
circumstances described in § 404.401. 
Under other circumstances, your bene- 
fit amount may be increased. The 
most common reasons for a change in 
the amount of your benefit payments 
are listed below: 

(a) Reductions based on age or earn- 
ings. As explained in §§ 404.410- 
404.413, your old-age, wife’s, hus- 
band’s, widow’s, or widower’s benefits 
may be reduced if you choose to re- 
ceive them before age 65. Also, as ex- 
plained in §§ 404.415-404.417, deduc- 
tions may be made from your benefits 
if your earnings or the insured per- 
son’s earnings go over certain limits. 

(b) Cost-of-living increases. As ex- 
plained in § 404.221, your benefits are 
automatically increased to keep up 
with yearly rises of 3 percent or more 
in the cost-of-living. 

(c) Overpayments and underpay- 
ments. Your benefits may be increased 
or decreased for a time to make up for 
any previous overpayment or under- 
payment that was made on the in- 
sured person’s record. For more infor- 
mation about this, see Subpart F. 

(d) Sole survivors. Your benefits 
may be increased up to the minimum 
primary insurance amount payable on 
any earnings record if you are the 
only survivor of the insured entitled to 
benefits on his or her record. 

(e) Family maximum. As explained 
in § 404.403, there is a maximum 
amount set for each insured person’s 
earnings record that limits the total 
benefits payable on that record. If you 
are entitled to benefits as the in- 
sured’s dependent or survivor, your 
benefits may be reduced to keep total 
benefits payable to the _ insured’s 
family within these limits. 

(f) Government pension offset. If 
you are entitled to wife’s, husband’s, 
mother’s, father’s, widow’s or widow- 
er’s benefits and receive a Government 
pension for work that is not covered 
under social security, your benefits 
may be reduced by the amount of that 
pension. Special age 72 payments are 
also reduced by the amount of a Gov- 
ernment pension. for more informa- 
tion about this, see § 404.408(a) which 
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covers benefits and § 404.384(c) which 
covers special age 72 payments. 


§ 404.305 When you may not be entitled to 
benefits. 


In addition to the situations de- 
scribed in § 404.304 when you may not 
receive a benefit payment, there are 
special circumstances when you may 
not be entitled to benefits. These cir- 
cumstances are— 

(a) Waiver of benefits. If you have 
waived benefits on religious grounds as 
described in § 404.1086, no one may 
become entitled to any benefits or 
payments on your earnings record and 
you may not be entitled to benefits on 
anyone else’s earnings record; and 

(b) Insured’s death by homicide. You 
may not become entitled to any survi- 
vor’s benefits or payments on the 
earnings record of a person if you were 
finally convicted of a felony for inten- 
tionally causing his or her death. 


OLD-AGE AND DISABILITY BENEFITS 


§ 404.310 Who is entitled to old-age bene- 
fits. 


You may become entitled to old-age 
benefits if— 

(a) You are at least 62 years old; 

(b) You have enough social security 
earnings to be “fully insured” as de- 
fined in § 404.109; and 

(c) You apply; or you are entitled to 
disability benefits up to the month 
you become 65 years old. At age 65, 
your disability benefits automatically 
become old-age benefits. 


§ 404.311 When entitlement 
benefits begins and ends. 


Your are entitled to old-age benefits 
beginning with the first month cov- 
ered by your application in which you 
meet all the other requirements for 
entitlement. Your entitlement to bene- 
fits ends with the month before the 
month of your death. 


§ 404.312 Old-age benefit amounis. 


If your old-age benefits begin at age 
65, your monthly benefit is equal to 
the primary insurance amount—the 
highest benefit payable based upon 
your average earnings. How this 
amount is figured is explained in Sub- 
part C. If your old-age benefits begin 
after you become 65 years old, your 
monthly benefit is your primary insur- 
ance amount plus an increase for retir- 
ing after age 65. See § 404.282 for a de- 
scription of these increases. If your 
old-age benefits begin before you 
become 65 years old, your monthly 
benefit amount is the primary insur- 
ance amount minus a reduction for 
each month you are entitled before 
you become 65 years old. These reduc- 
tions are described in §§ 404.410- 
404.413. 


to old-age 
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§ 404.315 Who is entitled to disability 
benefits. 


You may become entitled to disabil- 
ity benefits while disabled before age 
65 if— 

(a) You have enough social security 
earnings to be “insured for disability,” 
as described in § 404.116; 

(b) You apply; 

(c) You have a disability, as defined 
in § 404.1501, or you are not disabled, 
but you had a disability that ended 
within the 12-month period before the 
menth you applied; and 

(d) You have been disabled for 5 
consecutive months. This 5-month 
waiting period begins with a month in 
which you were both insured for dis- 
ability and disabled. Your waiting 
period can begin no earlier than the 
17th month before the month you 
apply—no matter how long you were 
disabled before then. No _ waiting 
period is required if you were previous- 
ly entitled to disability benefits or to a 
“neriod of disability’ under § 404.320 
anytime within 5 years of the month 
you again became disabled. 


§ 404.316 When entitlement to disability 
benefits begins and ends. 


You are entitled to disability bene- 
fits beginning with the first month 
covered by your application in which 
you meet all the requirements for en- 
titlement. If a waiting period is re- 
quired, your benefits cannot begin ear- 
lier than the first month following 
that period. Your disability benefits 
end with the earliest of these months: 
the month before you become 65 years 
old; the second month after the 
month your disability ends; or the 
month before the month of your 
death. 


§ 404.317 Disability benefit amounis. 


Your monthly benefit is equal to the 
primary insurance amount. This 
amount is computed under the rules in 
Subpart C as if it were an old-age 
benefit, and as if your were 62 years 
old at the beginning of the 5-month 
waiting period mentioned in 
§ 404.315(d). If the 5-month waiting 
period is not required because of your 
previous entitlement, your primary in- 
surance amount is figured as if you 
were 62 years old when you become 
entitled to benefits this time. your 
monthly benefit amount may be re- 
duced if you receive workmen's com- 
pensation payments before you 
become 62 years old as described in 
§ 404.408. Your benefits may also be 
reduced if you were entitled to other 
retirement-age benefits before you 
became 65 years old. 


§ 404.320 Who is entitled to a period of 
disability. 


(a) General. A period of disability is 
a continouous period of time during 


which you are disabled. if you become 
disabled, you may apply to have our 
records show how long your disability 
lasts. you may do this even if you do 
not qualify for disability benefits. If 
we establish a period of disability for 
you, the months in that period of time 
will not be counted in figuring your 
average earnings. If benefits payable 
on your earnings record would be 
denied or reduced because of a period 
of disability, the period of disability 
will not be taken into consideration. 

(b) Who is entitled. You are entitled 
to a period of disability if you meet all 
of the following conditions: 

(1) You have or had a disability as 
defined in § 404.1501(b). 

(2) You are ‘insured for disability”, 
as defined in § 404.116 in the calendar 
quarter in which you became disabled, 
or in a later calendar quarter in which 
you were disabled. 

(3) You file an application while dis- 
abled, or no later than 12 months 
after the month in which your period 
of disability ended. If you were unable 
to apply within the 12-month period 
after your period of disability ended 
because of a physical or mental condi- 
tion as described in § 404.322, you may 
apply not more than 36 months after 
the month your disability ended. 

(4) At least 5 consecutive months go 
by from the month in which your 
period of disability begins and before 
the month in which it would end. 


§ 404.321 When a period of disability 
begins and ends. 

Your period of disability begins at 
the start of the first calendar quarter 
in which you were both disabled and 
insured for disability. Your period of 
disability may not begin after you 
become 65 years old. Your period of 
disability ends on the last day of the 
month before the month in which you 
become 65 years old or, if earlier, the 
last day of the second month following 
the month which your disability 
ended. 


§ 404.322 When you may apply for a 
period of disability after a delay due to 
a physical or mental condition. 


If because of a physical or mental 
condition you did not apply within 12 
months after your period of disability 
ended, you may apply not more than 
36 months after the month in which 
your disability ended. Your failure to 
apply within the 12-month time 
period will be considered due to a 
physical or mental condition if during 
this time— 

(a) Your physical condition limited 
your activities to such an extent that 
you could. not complete and sign an 
application; or 

(b) You were mentally incompetent. 
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BENEFITS FOR SPOUSES AND DIVORCED 
SPOUSES 


§ 404.330 - Who is entitled to wife’s or hus- 
band’s benefits. 


(a) General. You may be entitled to 
benefits as the wife or husband of an 
insured person who is entitled to old- 
age or disability benefits if— 

(1) You are the insured’s wife or 
husband based upon a relationship de- 
. scribed in §§ 404.345-404.346 and one 
of the following conditions is met: 

(i) Your relationship to the insured 
as a wife or husband has lasted as 
least 1 year; 

(ii) You and the insured are the nat- 
ural parents of a child; or 

dii) In the month before you mar- 
ried the insured you were entitled to, 
or if you had- applied and been old 
enough you could have been entitled 
to, any of these benefits or payments: 
Wife’s, husband's, widow’s, widower’s, 
or parent’s benefits; disabled child’s 
benefits; or annuity payments under 
the Railroad Retirement Act. for 
widows, widowers, parents, or children 
18 years old or older; 

(2) You apply; 

(3) You are 62 years old or older; or 
you are the insured’s wife and have 
“in your care’, as defined in 
§§ 404.348-404.349, his child who is en- 
titled to benefits on his earnings 
record and the child is either under 18 
years old or disabled; and 

(4) You are not entitled to an old- 
age or disability benefit based upon a 
primary insurance amount that is 
equal to or larger than the full wife's 
or husband's benefit. 

(b) Entitlement to benefits as a di- 
vorced wife or divorced husband. 

You may be entitled to wife’s or hus- 
band’s benefits as the divorced wife or 
divorced husband of an insured person 
who is entitled to old-age or disability 
benefits if— 

(1) You are the insured’s divorced 
wife or divorced husband and— 

(i) You were validly married to the 
insured under State law as described 
in § 404.345; and 

(ii) You were married to the insured 
for at least 20 years immediately 
before your divorce became final, or 
for benefits beginning January 1979 or 
later, for at least 10 years immediately 
before your divorce became final; 

(2) You apply; 

(3) You are not married; 

(4) You are 62 years old or older; and 

(5) You are not entitled to an old- 
age or disability benefit based upon a 
primary insurance amount that is 
equal to or larger than the full wife’s 
or husband's benefit. 


§ 404.331 When wife’s and husband's bene- 
fits begin and end. 


You may be entitled to wife’s or hus- 
band’s benefits beginning with the 
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first month covered by your applica- 
tion in which you meet all other re- 
quirements for the benefits. Your enti- 
tlement to benefits ends with the 
month before the month in which one 
of the following events first occurs: 

(a) You become entitled to an old- 
age or disability benefit based upon a 
primary insurance amount that is 
equal to or larger than the full wife’s 
or husband’s benefit. 

(b) You are the wife or husband and 
are divorced from the insured person 
unless you then meet the require- 
ments for benefits as a divorced wife 
or divorced husband as described in 
§ 404.330(b). 

(c) You are the divorced wife or di- 
vorced husband and you remarry— 
unless you marry someone entitled to 
benefits as a widow, widower, father, 
mother, parent, or disabled child. If 
you do marry someone entitled to 
benefits as a disabled child and those 
benefits end because he or she recov- 
ers from the disability, your benefits 
will end with the same month his or 
her benefits end. 

(da) If you are under 62 years old, the 
child who was in your care is no longer 
entitled to child’s benefits. 


(e) The insured person dies or is no7~ 


longer entitled to old age or disability 
benefits. 

(f) If your benefits are based upon a 
deemed valid marriage, you marry 
someone other ‘than the insured or 
someone else becomes entitled to the 
same benefits as described in § 404.346. 

(g) You die. 


§ 404.332 Wife's 
amounts. 
Your wife’s or husband’s full month- 
ly benefit is equal to one-half the in- 
sured person’s primary insurance 
amount. 


and husband's benefit 


§ 401.335 Who is entitled to widow's or 
widower’s benefits. 


(a) General. You may be entitled to 
benefits as the widow or widower of a 
person who was fully insured when he 
or she died. You may be entitled to 
these benefits if— 

(1) You are the insured’s widow or 
widower based upon a relationship de- 
scribed in §§ 404.345-404.346, and one 
of the following conditions is met: 

(i) Your relationship to the insured 
as a wife or husband lasted for at least 
9 months immediately before the in- 
sured died. 

(ii) Your relationship to the insured 
as a wife or nusband ended in less 
than 9 months because of his or her 
death and— 

(A) The insured’s death was an acci- 
dental death. The term “accidental 
death” means that death was due to 
bodily injuries received solely through 
violent, external, and _ accidental 
means and occurred not later than 3 
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months after the day on which the 
bodily injuries were received. The 
term “accident” means an event the 
deceased had not planned for or ex- 
pected. An intentional and voluntary 
suicide will not be considered to be a 
death by accident; 

(B) The death of the insured oc- 
curred in the line of duty while he or 
she was serving on active duty as a 
member of the uniformed services as 
defined in § 404.1013(f) (2) and (3); or 

(C) At the time of the insured’s 
death, you were remarried to the in- 
sured and had been previously married 
to him or her for at least 9 months. 

(iii) You and the insured were the 
natural parents of a child; or you were 
married to the insured when either of 
you adopted the other’s child or when 
both of you adopted a child and the 
child was then under 18 years old. 

(iv) In the month before you mar- 
ried the insured you were entitled to, 
or if you had applied and been old . 
enough could have been entitled to, 
any of these benefits or payments: 
widow’s, widower’s, father’s, mother’s, 
wife’s, parent’s, or disabled child's 
benefits; or annuity payments under 
the Railroad Retirement Act for 
widows, widowers, parents, or children 
18 years old or older; 

(2) You apply, except that you need 
not apply again if— 

(i) In the month before the insured 
died you were at least 65 years old and 
entitled to mother’s benefits; or 

(ii) In the month before the insured 
died you were at least 65 years old, or 
you were 62 to 64 years old but not en- 
titled to old-age or disability benefits, 
and were entitled to wife’s or hus- 
band’s benefits; 

(3) You are at least 60 years old; or 
you are at least 50 years old and have 
a disability as defined in § 404.1501(a) 
and— 

(i) The disability started not later 
than 7 years after the insured died or 
7 years after you were last entitled to 
mother’s or father’s benefits or to 
widow’s or widower’s benefits based 
upon a disability (whichever occurred 
last); and 

(ii) Your disability has lasted for 5 
full consecutive months, not counting 
months earlier than: The 17th month 
before you applied: the 5th month 
before the insured died; or if you were 
previously entitled to mother’s, fa- 
ther’s, widow’s, or widower’s benefits, 
the 5th month before your previous 
entitlement to benefits ended; howev- 
er, your disability does not have to last 
for this 5-month period if you were 
previously entitled to widow’s or wid- 
ower’s benefits based upon a disability; 

(4) You are not entitled to an old- 
age benefit that is equal to or larger 
than the insured person’s primary in- 
surance amount; and 
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(5) You are unmarried unless you 
are a widow who has remarried after 
you became .60 years old; or if you are 
the widower, you have not remarried 
since the insured’s death unless you 
remarried after you became 60 years 
old. 

(b) Entitlement to benefits as a sur- 
viving divorced wife. You may be enti- 
tled to widow’s benefits as the surviv- 
ing divorced wife of a person who was 


fully insured when he died. You may 


be entitled to these benefits if— 

(1) You are the insured’s surviving 
divorced wife and— 

(i) You are validly married to the in- 
sured under State law as described in 
§ 404.345(a); and 

(ii) You were married to the insured 
for a total of at least 20 years immedi- 
ately before your divorce became final, 
or for benefits beginning January 1979 
or later, for a total of 10 years immedi- 
ately before your divorce became final; 

(2) You apply, except that you need 
not apply again if— 

(i) In the month before the insured 
died you were at least 65 years old and 
entitled to mother’s benefits; or 

(ii) You were at least 65 years old, or 
you were 62 to 64 years old but not en- 
titled to old-age or disability benefits, 
and were entitled to wife’s benefits; 

(3) You are at least 60 years old; or 
you are at least 50 years old and have 
a disability as defined in § 404.1501(b) 
and— 

(i) The disability started not later 
than 7 years after the insured died or 
7 years after you were last entitled to 
mother’s benefits or to widow’s bene- 
fits based upon a disability, whichever 
occurred last; and 

(ii) Your disability has lasted for 5 
full consecutive months, not counting 
months earlier than: The 17th month 
before you applied; the 5th month 
before the insured died; or if you were 
previously entitled to mother’s or 
widow’s benefits, the 5th month 
before your previous entitlement to 
benefits ended; however your disabil- 
ity does not have to last for this 5- 
month period if you were previously 
entitled to widow’s benefits based 
upon a disability; 

(4) You are not entitled to-an old- 
age benefit that is equal to or larger 
than the insured person’s primary in- 
surance amount; and 

(5) You are unmarried. 


§ 404.336 When widow’s and widower’s 
benefits begin and end. 


You may become entitled to widow’s 
or widower’s benefits beginning with 
the first month covered by your appli- 
cation in which you meet the require- 
ments for entitlement. Your entitle- 
ment to benefits ends at the earliest of 
the following times: 
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(a) The month before the month in 
which you remarry except your bene- 
fits will not end if— 

(1) You are the widow or widower 
and remarry when you are 60 years 
old or older; or 

(2) You marry someone entitled to 

these benefits: Wife’s, widow’s, widow- 
er’s, father’s, mother’s, parent’s, or 
disabled child’s benefits. However, if 
you are the widow or surviving di- 
vorced wife and marry a person enti- 
tled to disabled child’s benefits and his 
disabled child’s benefits and because 
he recovers from his disability, your 
benefits will end with the same month 
his benefits end. 
-(b) The month before the month in 
which you become entitled to an old- 
age benefit that is equal to or larger 
than the insured’s primary insurance 
amount. 

(c) If your widow’s or widower’s 
benefit is based upon a disability, the 
month before the third month after 
you recover from your _ disability 
(unless you are 65 years old then and 
would still be eligible by meeting the 
other requirements for these benefits). 

(d) If you are entitled to benefits 
based upon a deemed valid marriage, 
the month before the month in which 
another person becomes entitled to 
the same benefits as described in 
§ 404.346. 

(e) The month before the month in 
which you die. 


§ 404.337 Widow’s and widower’s benefits 
amounts. 


Your monthly widow’s or widower’s 
benefit before any reduction is equal 
to the insured person’s primary insur- 
ance amount. Besides the benefit re- 
ductions for getting benefits before 
you are 65 years old (see § 404.410 and 
404.413), the following additional re- 
ductions may be made in your benefit 
amount: 

(a) If the insured person had been 
entitled to old-age benefits that were 
reduced for age because he or she 
chose to receive them before he or she 
was 65 years old, the widow’s or wid- 
ower’s benefit may also be reduced. In 
this instance, your benefit is reduced, 
if it would otherwise be higher, to 
either the amount the insured would 
have been entitled to if still alive or 
82% percent of his or her primary in- 
surance amount, whichever is larger. 

(b) If you are entitled to benefits as 
the widow or widower (and not the 
surviving divorced wife) and you re- 
marry when you are 60 years old or 
older, your benefit amount is reduced 
for months before January 1979. Your 
reduced benefit equals one-half the in- 
sured’s primary insurance amount or 
$84.50 reduced for months before age 
62 that you were entitled to benefits, 
whichever is greater. However, there is 
no reduction if you marry a person en- 


titled to wife’s, widow’s, widower’s, fa- 
ther’s, mother’s, parent’s, or disabled 
child’s benefits. Beginning January 
1979, if you are the widow or widower 
your remarriage at age 60 or later will 
not affect your benefit amount at all. 


§ 404.340 Who is entitled to mother’s or 
father’s benefits. 


(a) General. You may be entitled as 
the widow or widower to mother’s or 
father’s benefits on the record of 
someone who was fully or currently in- 
sured when he or she died. You may 
become entitled to these benefits if— 

(1) You are the widow or widower of 
the insured and meet the conditions 
described in § 404.335(a)(1); 

(2) You apply for these benefits; or 
you were entitled to wife’s benefits for 
the month before the insured died; 

(3) You are unmarried; 

(4) You are not entitled to widow’s 
or widower’s benefits, or to an old-age 
benefit that is equal to or larger than 
the full mother’s or father’s benefit; 
and 

(5) You have ‘in your care” the in- 
sured’s child who is entitled to child’s 
benefits because he or she is under 18 
years old or is disabled. Sections 
404.348 and 404.349 describe when a 
child is ‘“‘in your care.” 

(b) Entitlement to benefits as a sur- 
viving divorced wife. You may be enti- 
tled to mother’s benefits as the surviv- 
ing divorced wife of someone who was 
fully or currently insured when he 
died. You may become entitled to 
these benefits if— 

(1) You were validly married to the 
insured under State law as described 
in § 404.345(a) but the marriage ended 
in a final divorce and— 

(i) You are the mother of the in- 
sured’s child; or 

(ii) You were married to the insured 
when either of you adopted the 
other’s child or when both of you 
adopted a child and the child was then 
under 18 years old; 

(2) You apply for these benefits; or 
you were entitled to wife’s benefits for 
the month before the insured died; 

(3) You are unmarried; 

(4) You are not entitled to widow’s 
benefits, or to an old-age benefit that 
is equal to or larger than the full 
mother’s benefit; and 

(5) You have “in your care” the in- 
sured’s child who is entitled to child’s 
benefits because he or she is under age 
18 or disabled and this child is your 
natural or adopted child who is enti- 
tled to child’s benefits on the insured 
person’s record. Sections 404.358 and 
404.359 describe when a child is “in 
your care.” 


§ 404.341 When mother’s 
benefits begin and end. 


You are entitled to mother’s or fa- 
ther’s benefits beginning with the first 


and _ father’s 
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month covered by your application in 
which you meet all the other require- 
ments for entitlement. Your entitle- 
ment to benefits'ends with the month 
before the month in which one of the 
following events first occurs: 

(a) You become entitled to a widow’s 
or widower’s benefit or to an old-age 
benefit that is equal to or larger than 
the full mother’s or father’s benefit. 

(b) The child in your care is no 
longer entitled to child’s benefits. 

(c) You remarry, unless you marry 
someone entitled to these benefits: 
Old-age, disability, wife’s, widow’s, 
widower’s, father’s, mother’s, parent’s, 
or disabled child’s benefits. However, 
if you marry someone entitled to dis- 
ability benefits or to disabled child’s 
benefits and those benefits and be- 
cause he or she recovers from the dis- 
ability, your benefits will end with the 
same month your spouse’s benefits 
end. 

(d) If you are entitled to benefits 
based upon a deemed valid marriage, 
another person becomes entitled to 
benefits as the widow or widower as 
described in § 404.346(d). 

(e) You die. 


§ 404.312 Mother’s and father’s 
amounts. 


Your mother’s or father’s full bene- 
fit amount is equal to 75 percent of 
the insured’s primary insurance 
amount. 


benefit 


§ 404.344 Your relationship by marriage 
to the insured. 


You may be eligible for benefits if 
you are related to the insured person 
as a wife, husband, widow, or widower. 
To decide your relationship to the in- 
sured, we look first to State laws. The 
State laws that we use are discussed in 
§ 404.345. If your relationship cannot 
be established under State law, you 
may still be eligible for benefits if 
your relationship as the insured’s wife, 
husband, widow, or widower is based 
upon a “deemed valid marriage” as de- 
scribed in § 404.346. 


§ 404.345 Your relationship as wife, hus- 
band, widow, or widower under State 
law. 


To decide your relationship as the 
insured’s wife, husband, widow, or wid- 
ower, we look to the laws of the State 
where the insured had a permanent 
home when you applied for wife’s or 
husband’s benefits; or where the in- 
sured had a permanent home when he 
or she died if you apply for widow’s, 
widower’s, mother’s, or father’s bene- 
fits. If the insured’s permanent home 
is not or was not in one of the 50 
States, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, or 
American Samoa, we look to the laws 
of Washington, D.C. For a definition 
of permanent home, see § 404.303. If 
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you and the insured were validly mar- 
ried under State law at the time you 
apply for wife’s or husband’s benefits 
or at the time the insured died if you 
apply for widow’s, widower’s, mother’s, 
or father’s benefits, the relationship 
requirement will be met. The relation- 
ship requirement will also be met if 
under State law you would be able to 
inherit a wife’s, husband’s, widow’s, or 
widower’s share of the insured’s per- 
sonal property if he or she were to die 
without leaving a will. 


§ 404.346 Your relationship as wife, hus- 
band, widow or widower based upon a 
deemed valid marriage. 


If your relationship as the insured’s 
wife, husband, widow, or widower 
cannot be established under State law 
as explained in § 404.345, you may be 
eligible for benefits based upon a 
deemed valid marriage. You will be 
deemed to be the wife, husband, 
widow, or widower of the insured if, in 
good faith, you went through a mar- 
riage ceremony with the insured that 
would have resulted in a valid mar- 
riage except for a legal impediment. A 
legal impediment means only that 
there was a defect in the procedure 
followed in connection with the cere- 
mony, or that a previous marriage of 
the insured had not ended at the time 
of the ceremony. For example, a 
defect in the procedure may: be found 
where a marriage was performed 
through a religious ceremony in a 
country that requires a civil ceremony 
for a valid marriage. Good faith means 
that at the time of the ceremony you 
did not krniow that a legal impediment 
existed, or if you did know, you 
thought that it would not prevent a 
valid marriage. To be entitled to bene- 
fits as the result of a deemed valid 
marriage, you and the insured must 
have been living in the same house- 
hold (see § 404.347) at the time the in- 
sured died, or if the insured is living, 
at the time you apply for benefits. If 
at the time you apply another person 
is or has been entitled to benefits as 
the wife, husband, widow, or widower 
of the insured, and such person’s rela- 
tionship to the insured was deter- 
mined under State law as explained in 
§ 404.345, you will not be entitled to 
benefits. Also, if after your entitle- 
ment, we find that another person is 
the wife, husband, widow, or widower 
of the insured under State law as ex- 
plained in § 404.345, your entitlement 
will end with the month before the 
month in which this determination is 
made. 


§ 404.347 “Living in the same household” 
defined. 


You may be eligible for benefits as a 
wife, husband, widow, or widower be- 
cause your relationship to the insured 
is based upon a deemed valid marriage, 
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as described in § 404.346, only if you 
and the insured were living in the 
same household at the time you apply 
for wife’s or husband’s benefits or at 
the time the insured died if you apply 
for widow’s, widower’s, mother’s, or fa- 
ther’s benefits. Living in the same 
household means that you and the in- 
sured customarily lived together as 
husband and wife in the same resi- 
dence. You may still be considered to 
be living in the -same household al- 
though one of you is temporarily 
absent from the residence. Someone’s 
absence will be considered temporary 
if it was due to his or her service in 
the U.S. Armed Forces; or it is less 
than 6 months and neither you nor 
the insured were outside of the United 
States during this time and the ab- 
sence was due to business or employ- 
ment; or to confinement in a hospital, 
nursing home, other medical institu- 
tion, or a penal institution. An absence 
due to other reasons will not be con- 
sidered temporary unless you and the 
insured could have reasonably expect- 
ed to live together in the near future. 


§ 404.348 When is a child living with you 
“in your care”. 


To become entitled to wife’s benefits 
before you become 62 years old or to 
mother’s or father’s benefits, you 
must have the insured’s child “in your 
care.” A child who has been living 
with you for at least 30 days is in your 
care unless— 

(a) The child is in active military 
service; 

(b) The child is 18 years old or older 
and not disabled; 

(c) The child is 18 years old or older 
with a mental disability, but you do 
not actively supervise his or her activi- 
ties and you do not make important 
decisions about his or her needs, 
either alone or with help from your 
spouse; or 

(d) The child is 18 years old or older 
with a physical disability, but it is not 
necessary for you to perform personal 
services for him or her. Personal serv- 
ices are services such as dressing, feed- 
ing, and managing money that the 
child cannot do alone because of a dis- 
ability. 


§ 404.349 When is a child living apart 
from you “in your care”. 


(a) Not in your care. A child living 
apart from you is not in your care if— 

(1) The child is in active military 
service; 

(2) The child is living with his or her 
natural parent; 

(3) The child is removed from your 
custody and control by a court order; 

(4) The child is 18 years old or older, 
is mentally competent, and either has 
been living apart from you for 6 
months or more, or begins living apart 
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from you and is expected to be away 
for more than 6 months; 

(5) You gave your right to have cus- 
tody and control of the child to some- 
one else; or 

(6) You are mentally disabled. 

(b) In your care. A child living apart 
from you is in your care if— 

(1) The child lived apart from you 
for not more than 6 months, or the 
child’s current absence from you is not 
expected to last over 6 months; 

(2) The child is under 18 years old, 
you supervise his or her activities and 
make important decisions about his or 
her needs, and one of the following 
circumstances exist: 

(i) The child is living apart because 
of school but spends at least 30 days 
vacation with you each year unless 
some event makes having the vacation 
unreasonable; and if you and the 
child’s natural parent are separated, 
the school looks to you for decisions 
about the child’s welfare; 

(ii) The child is living apart because 
of your employment but you make 
regular and substantial contributions 
to his or her support; see § 404.366(a) 
for a definition of ‘contributions for 
support”; 

(iii) The child is living apart because 
of a physical disability that the child 
has or that you have; or Mi 

(3) The child is 18 years old or older, 
and is mentally disabled but you su- 
pervise his or her activities, make im- 
portant decisions about his or her 
needs, and help in his or her upbring- 
ing and development. 


CHILD’s BENEFITS 


§ 404.350 Who is entitled to child’s bene- 
fits. 


You may be entitled to child’s bene- 
fits on the earnings record of an in- 
sured person who is entitled to old-age 
or disability benefits or who has died 
if— 

(a) You are the insured person’s 
child, based upon a relationship de- 
scribed in §§ 404.355-404.359; 

(b) You are dependent on the in- 
sured, as defined in §§ 404.360-404.365; 

(c) You apply; 

(d) You are unmarried; 

(e) You are under age 18; or you are 
18 years old or older and have a dis- 
ability that began before you became 
22 years old; or you are under age 22 
and a full-time student, as defined in 
§ 404.367; or you became 22 years old 
in a month when you had not received 
a degree from a 4-year college or uni- 
versity and were completing a semes- 
ter or a quarter as a full-time student. 


§ 404.351 Who may be reentitled to child's 
benefits. 


If your entitlement to child’s bene- 
fits ended before you became 18 years 
old, or later, you may be reentitled on 
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the same earnings record if you have 
not married and if you apply for reen- 
titlement. Your reentitlement may 
begin with— 

(a) The first month in which you are 
a full-time student and either you 
have not become 22 years old, or you 
became 22 years old in a month when 
you had not received a degree from a 
4-year college or university and were 
completing a semester or a quarter as 
a-full-time student; 

(b) The first month in which you are 
disabled, if your disability began 
before you became 22 years old; or 

(c) The first month you are under a 
disability. which began before the end 
of the 84th month following the 
month in which your benefits had 
ended because an earlier disability had 
ended. 


§ 404.352 When child’s benefits begin and 
end. ; 


You may be entitled to child’s bene- 
fits beginning with the first month 
covered by your application in which 
you meet all the other requirements 
for the benefits. Your entitlement 
ends with the month before the 
month in which any one of the follow- 
ing events first occurs: 

(a) You become 18 years old, unless 
you are disabled or a full-time student. 
If you become 18 years old and you 
are ‘disabled, your entitlement ends 
with the second month following the 
month in which your disability ends. 
If you become 18 years old and you 
are a full-time student, your entitle- 
ment ends with the last month you 
are a full-time student or, if earlier, 
the month before the month you 
become age 22. If you become age 22 
in a month in which you are a full- 
time student and you have not com- 
pleted the requirements for, or re- 
ceived a degree from a 4-year college 
or university, your entitlement will 
end with the month in which the 
quarter or semester in which you are 
enrolled ends; or if the school you are 
attending does not have a quarter or 
semester system, the month you com- 
plete the course, or if earlier, the first 
day of the third month following the 
— in which you become 22 years 
old. 

(b) You marry unless you are 18 
years old or older, disabled, and you 
marry a person entitled to child’s 
benefits based on disability or a person 
entitled to old-age, divorced wife’s, di- 
vorced husband’s, widow’s, widower’s, 
mother’s, father’s, parent’s, or disabil- 
ity benefits. If you are a woman enti- 
tled to child’s benefits based on dis- 
ability and you marry a man entitled 
to either child’s benefits based on dis- 
ability or disability benefits, your enti- 
tlement will end with the same month 
your husband’s entitlement ends, if 
his entitlement ends for a _ reason 


other than death or entitlement to 
old-age benefits. 

(c) The insured’s entitlement to old- 
age or disability benefits ends for a 
reason other than death or the attain- 
ment of age 65. 

(d) You die. 


§ 404.353 Child’s benefit amounts. 


(a) General. Your full benefit is 
equal to one-half of the insured’s pri- 
mary insurance amount if he or she is 
alive and three-fourths of the primary 
insurance amount if he or she has 
died. be 

(b) Entitlement to more than one 
benefit. If you are entitled to a child’s 
benefit on more than one person’s 
earnings record, you may receive only 
the benefit payable on the record with 
the highest primary insurance amount 
unless your benefit before any reduc- 
tion would be larger on the earnings 
record with the lower primary insur- 
ance amount and no other person enti- 
tled to benefits on that record would 
receive a smaller benefit as a result of 
your entitlement. If you are entitled 
to a child’s benefit and to other de- 
pendent’s or survivor’s benefits, you 
can receive only the highest of the 
benefits. : 


§ 404.354 Your relationship to the insured. 


You may be related to the insured 
person in one of several ways and be 
entitled to benefits as his or her 
child—as a natural child, legally 
adopted child, stepchild, grandchild, 
stepgrandchild, or equitably adopted 
child. To decide your relationship to 
the insured, we look to the laws of the 
State where the insured had a perma- 
nent home when you applied, or where 
the insured had a permanent home 
when he or she died if you apply after 
his or her death. If the insured’s per- 
manent home is not or was not in one 
of the 50 States, the Commonwealth 
of Puerto Rico, the Virgin Islands, 
Guam, or American Samoa, we will 
look to the laws of Washington, D.C. 
For a definition of permanent home 
see § 404.303. The State laws we use 
are the ones the courts would use to 
decide whether you could inherit a 
child’s share of the insured’s personal 
property if he or she were to die with- 
out leaving a will. If these laws would 
not permit you to inherit the insured’s 
personal property as his or her child, 
you may still be eligible for child’s 
benefits if you are related to the in- 
sured in one of the other ways de- 
scribed in §§ 404.355-404.359. 


§ 404.355 Who is the insured’s natural 
child. 


You may be eligible for benefits as 
the insured’s natural child if one of 
the following conditions is met: 

(a) You could inherit the insured’s 
personal property as his or her natural 
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child under State inheritance laws as 
described in § 404.354. 

(b) Before your birth, your mother 
or father entered into a deemed valid 
marriage with the insured as described 
in § 404.346. 

(c) Your mother has not married the 
insured but the insured is your father 
and he has either acknowledged in 
writing that you are his child, been de- 
creed by a court to be your father, or 
been ordered by a court to contribute 
to your support because you are his 
child. 

(d) Your mother has not married the 
insured, but you have evidence other 
than the evidence described in para- 
graph (c) of this section to show that 
the insured is your natural father. Ad- 
ditionally, you must have evidence to 
show that the insured was either 
living with you or contributing to your 
support at the time you applied for 
benefits. See § 404.366 for an explana- 
tion of the terms “living with’’ and 
“contributing to your support’. If the 
insured is not alive at the time of your 
application, you must have evidence to 
show that the insured was either 
living with you or contributing to your 
support when he died. 
§ 404.356 Who is the insured’s 
adopted child. 


legally 


You may be eligible for benefits as 
the insured’s child if you were legally 
adopted by the insured. If you were le- 
gally adopted after the insured’s death 
by his or her surviving spouse you may 
also be considered the insured’s legally 
adopted child. 


§ 404.357 Who is the insured’s stepchild. 


You may be eligible for benefits as 
the insured’s stepchild if, after your 
birth, your natural or adopting parent 
married the insured. The marriage be- 
tween the insured and your parent 
must be a valid marriage under State 
law or a deemed valid marriage as de- 
scribed in §§$ 404.345-404.346. If the in- 
sured is alive when you apply, you 


must have been his or her stepchild 


for at least 1 year immediately preced- 
ing the day you apply. If the insured is 
not alive when you apply, you must 
have been his or her stepchild for at 
least 9 months immediately preceding 
the day the insured died. This 9- 
month requirement will not have to be 
met if one of these conditions is met: 

(a) The insured’s death was an acci- 
dential death. The term “accidental 
death” means that the death was due 
to bodily injuries received solely 
through violent, external, and acciden- 
tal means and occurred not later than 
3 months after the day on which the 
bodily injuries were received. The 
term “accident” means an event which 
the deceased had not planned for or 
expected. An intentional and volun- 


PROPOSED RULES 


tary suicide will not be considered to 
be a death by accident. 

(ob) The insured’s death occurred 
while he or she was serving on active 
duty as a member of the uniformed 


‘services, as defined in § 404.1013(f) (2) 


and (3). 

(c) At the time of the insured’s 
death, your parent was remarried to 
the insured and the previous marriage 
between your parent and the insured 
had lasted for at least 9 months. 


§ 404.358 Who is the insured's grandchild 
or stepgrandchild. 


You may be eligible for benefits as 
the insured’s grandchild or stepgrand- 
child if you are the natural child, 
adopted child, or stepchild of a person 
who is the insured’s child as defined in 
$§ 404.355-464.357, or § 404.359. Addi- 
tionally, your natural or adoptive par- 
ents must have been either deceased 
or under a disability, as defined in 
§ 404.1501(a), at the time your grand- 
parent or step-grandparent became en- 
titled to old-age or disability benefits 
or died; or if your grandparent or step- 
grandparent or stepgrandparent be- 
came entitled to old-age or disability 
benefits or died; or if your grandparent 
or stepgrandparent had a period of dis- 
ability that continued until he or she 
became entitled to benefits or died, at 
the time the period of disability began. 
See § 404.356 if you are the insured's 
grandchild or stepgrandchild and you 
have been legally adopted after the in- 
sured’s death by his or her surviving 
spouse. 


§ 404.359 Who is the insured’s equitably 
adopted child. 


You may be eligible for benefits as 
an equitably adopted child if the in- 
sured had agreed to adopt you as his 
or her child but the adoption did not 
occur. The agreement to adopt you 
must be one that would be recognized 
under State law so that you would be 
able to inherit a child’s share of the 
insured’s personal property if he or 
she were to die without leaving a will. 
The agreement must be in whatever 
form, and you must meet whatever re- 
quirements for performance under the 
agreement, that State law directs. If 
you apply for child’s benefits after the 
insured’s death, the law of the State 
where the insured had his or her per- 
manent home at the time of his or her 
death will be followed. If you apply 
for child’s benefits during the in- 
sured’s life, the law of the State where 
the insured has his or her permanent 
home at the time of your application 
will be followed. 


§ 404.360 When a child is dependent upon 
the insured person. 


One of the requirements for entitle- 
ment to child’s benefits is that you be 
dependent upon the insured. The evi- 
dence you need to prove your depen- 
dency is determined by how you are 
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related to the insured. To prove your 
dependency you may be asked to show 
that at a specific time you lived with 
the insured, that you received contri- 
butions for your support from the in- 
sured, or that the insured provided at 
least one-half of your support. These 
dpenedency requirements, and the 
time at which they must be met, are 
explained in §§ 404.361-404.365. The 
terms “‘living with’’, “contributions for 
support,” and “one-half support” are 
defined in § 404.366. 


§ 494.361 
ent. 


If you are the insured’s natural 
child, as defined in § 404.355, you are 
considered dependent upon him or her 
unless you were legally adopted by 
someone else during the insured's life- 
time. After an adoption, you are con- 
sidered dependent upon your natural 
parent only if he or she lived with you 
or contributed to your support at one 
of these times— 

(a) When you applied; 

(b) When your natural parent died: 
or 

(c) If your natural parent had a 
period of disability that lasted until he 
or she died or became entitled to dis- 
ability or old-age benefits, at the be- 
ginning of the period of disability cor 
at the time he or she became entitled 
to benefits. 


When is a natural child depend- 


§ 404.362 When is a legally adopied child 
dependent. 


(a) General. If you are legally adopt- 
ed by the insured before he or she 
became entitled to old-age or disability 
benefits, you are considered dependent 
upon him or her. If you were legally 
adopted by the insured after he or she 
became entitled to old-age or to dis- 
ability benefits and you apply for 
child’s benefits during the life of the 
insured, you must meet the dependen- 
cy requirements stated in paragraph 
(b) of this section. If you were legally 
adopted by the insured after he or she 
became entitled to old-age or disability 
benefits and you apply for child’s 
benefits after the death of the in- 
sured, you are considered dependent 
upon him or her. If you were adopted 
after the insured’s death by his or her 
surviving spouse, you may be consid- 
ered dependent upon the insured only 
under the conditions described in 
paragraph (c) of this section. 

(b) Adoption by the insured after he 
or she became entitled to benefits. 

(1) General. If you are legally adopt- 
ed by the insured after he or she 
became entitled to benefits and you 
are not the insured’s natural child, 
stepchild, grandchild, or stepgrand- 
child, you are considered dependent 
upon the insured during his or her 
lifetime only if— 

(i) Your adopticn took place in the 
United States; 
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(ii) You began living with the in- 
sured before you became 18 years old; 
and 

(iii) You were living with the insured 
in the United States and receiving at 
least one-half of your support from 
him or her for the year before he or 
she became entitled to benefits or 
became entitled to a period of disabil- 
ity that continued until entitlement to 
benefits began. If you were born 
within this 1-year period, the insured 
must have lived with you and provided 
at least one-half of your support for 
“substantially all’ -of the period that 
begins on the date of your birth. The 
“substantially all” requirement will be 
met if, at the time of the insured’s en- 
titlement, he or she was living with 
you and providing at least one-half of 
your support, and any period during 
which he or she was not living with 
you or providing one-half of your sup- 
port did not exceed the lesser of 3 
months or one-half of the period be- 
ginning with the month of your birth. 

(2) Grandchild of the insured or the 
insured’s spouse. If you are legally 
adopted by the insured after he or she 
became. entitled to benefits and you 
are the insured’s grandchild or the 
grandchild of the insured’s spouse, 
you are considered dependent upon 
the insured during his or her lifetime 
only if— 

(i) Your adoption took place in the 
United States; 

Gii) You began living with the in- 
sured before you became 18 years old; 
and : 

(iii) You were living with the insured 
in the United States and receiving at 
least one-half of your support from 
him or her for either the 1-year period 
before the month you applied or for 
one of the periods described in para- 
graph (b)(1)iii) of this section. If you 
were born within this l-year period, 
the insured must have lived with you 
and provided one-half of your support 
for “substantially all’ of the period 
that begins on the date of your birth. 
The term “substantially all’ is defined 
in paragraph (b)(1)iii) of this section. 

(3) Natural child and stepchild. If 
you were legally adopted by the in- 
sured after he or she became entitled 
to benefits and you are the insured’s 
natura! child or stepchild, you are con- 
sidered dependent upon the insured. 

(c) Adoption by the insured’s surviv- 
ing spouse. 

(1) General. If you are legally adopt- 
ed by the insured’s surviving spouse 
after the insured’s death, you are con- 
sidered dependent upon the insured as 
of the date of his or her death if— 

(i) You were living in the insured’s 
household at the time of his or her 
death; 

(ii) You were not receiving regular 
contributions for your support from 
someone other than the insured or his 
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or her spouse, or from any public or 
private welfare organization at the 
time of the insured’s death; and 

(iii) The insured had started adop- 
tion proceedings before he or she died; 
or if the insured had not started the 
adoption proceedings before he or she 
died, his or her surviving spouse began 
and compieted the adoption within 2 
years of the insured’s death. 

(2) Grandchild or stepgrandchiid 
adopted by the insured’s surviving 
spouse. If you are the grandchild or 
stepgrandchild of the insured and any 
time after the death of the insured 
you are legally adopted by the in- 
sured’s surviving spouse, you are con- 
sidered the dependent child of the in- 
sured as of the date of his or her 
death if— 

(i). Your adoption. took place in the 
United States; 

(ii) At the time of. the insured’s 
death, your natural, adopting or step- 
parent was not living in the insured’s 
household and making regular contri- 
butions toward your support; and 

(iii) You meet the dependency re- 
quirements stated in § 404.364. 


§ 404.363 When is a stepchild dependent. 


If you are the insured’s stepchild, as 
defined in § 404.357, you are consid- 
ered dependent upon him or her if you 
lived with or received at least one-half 


of your support from him or her at. 


one of these times— 

(a) When you applied; 

(b) When the insured died; or 

(c) If the insured had a period of dis- 
ability that lasted until his or her 
death or entitlement to disability or 
old-age benefits, at the beginning of 
the period of disability or at the time 
the insured became entitled to bene- 
fits. 


§ 404.364 When is a grandchild or step- 
grandchild dependent. 


If you are the insured’s grandchild 
or stepgrandchild, as defined in 
§ 404.358, you are considered depend- 
ent upon the insured if— 

(a) You began living with the in- 
sured before you beeame 18 years old; 
and 

(b) You were living with the insured 
in the United States and receiving at 
least one-half of your support from 
him for the year before he or she 
became entitled to old-age or disability 
benefits or died; or if the insured had 
a period of disability that lasted until 
he or she became entitled to benefits 
or died, for the year immediately 
before the month in which the period 
of disability began. If you were born 
during the l-year period, the insured 
must have lived with you and provided 
at least one-half ef your support for 
“substantially all” of the period that 
begins on the date of your birth. The 


term ‘substantially all’’ is defined in 
§ 404.362(b(1)(iii). 


§ 404.365 When is an equitably adopted 
child dependent. 


If you are the insured’s equitably 
adopted child, as defined in § 404.359, 
you are considered dependent upon 
him or her if you lived with or re- 
ceived contributions for your support 
from the insured at the time of his or 
her death. If your equitable adoption 
is found to have occurred after the in- 
sured became entitled to old-age or 
disability benefits, your dependency 
cannot be established during the in- 
sured’s life. If your equitable adoption 
is found to have occurred before the 
insured became entitled to old-age or 
disability benefits, you are considered 
dependent upon him or her if you 
lived with or received contributions for 
your support from the insured at one 
of these times— 

(a) When you applied; or 

(b) If the insured had a period of dis- 
ability that lasted until he or she 
became entitled to old-age or disability 
benefits, at the beginning of the 
period of disability or at the time the 
insured became entitled to benefits. 


§ 404.366 “Contributions for support,” 
“one-half support,” and. “living with” 
the insured defined. 


To be eligible for child’s or parent’s 
benefits, you must be dependent upon 
the insured at a particular time or be 
assumed dependent upon him or her. 
What it means to be a dependent child 
is explained in §§ 404.360-404.365 and 
what it means to be a dependent 
parent is explained in § 404.370(f). 
Your dependency upon the insured 
may be based upon: whether at a speci- 
fied time you were receiving ‘“‘contribu- 
tions. for your support” or “one-half of 
your support” from the insured, or 
whether you were “living with” him or 
her. These terms are defined in para- 
graphs (a)-(c) of this section. 

(a) “Contributions for support”. The 
insured makes a contribution. for your 
support if he or she gives some of his 
or her own cash or goods to help sup- 
port you. The value of any goods the 
insured contributes is the same as the 
cost of the goods when he or she gave 
them for your support. If the insured 
provides services for you that you 
would otherwise have to pay for, the 
cash value of his or her services may 
be considered a contribution for your 
support. An example of this would be 
work the insured does to repair your 
home. However, routine household 
services that the insured does when he 
or she lives in the same household 
with you would not be considered a 
contribution for your support. The in- 
sured person is considered to be 
making a contribution for your sup- 
port if you receive an allotment, allow- 
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ance, or benefit based upon his or her 
military pay, veterans’ pension or com- 
pensation, or social security earings. 
Contributions must be made regularly 
and must be large enough to pay an 
important part of your ordinary living 
costs. Ordinary living costs are the 
costs for your food, shelter, routine 
medical care, and similar necessities. If 
the insured person only provides gifts 
or donations once in a while for spe- 
cial purposes, they will not be consid- 
ered contributions for your support. 
Although the insured’s contributions 
must be made on a regular basis, tem- 
porary interruptions caused by cir- 
cumstances beyond the insured per- 
son’s control, such as illness or unem- 
ployment, will be disregarded unless 
during this interruption someone else 
takes over responsibility for support- 
ing you on a permanent basis. 

(b) “One-Half Support”. The insured 
person provides one-half of your sup- 
port if he or she makes regular contri- 
butions for your support and the 
amount of these contributions exceeds 
one-half of your ordinary living costs 
as defined in paragraph (a) of this sec- 
tion. A contribution may be in cash, 
goods, or services. The insured is not 
providing at least one-half of your 
support unless he or she has done so 
for a reasonable period of time. Ordi- 
narily, we consider a reasonable period 
to be the 12-month period immediate- 
ly preceding the time when the one- 
half support requirement must be met 
under the rules in §§ 404.362-404.364 
(for child’s benefits) or in § 404.370(f) 
(for parent’s benefits). A shorter 
period will be considered reasonable 
under the following circumstances: 

(1) At some point within the 12- 
month period, the insured person 
started providing at least one-half of 
your support on a permanent basis 
and this was a change in the way you 
had been supported up to then. In 
these circumstances, the time from 
the change, when the insured started 
providing one-half or more of your 
support, up to the end of the 12- 
month period may be considered a rea- 
sonable period. The chane in your 
source of support must be permanent 
and not temporary. Changes caused by 
seasonal employment or customary 
visits to the insured’s home are consid- 
ered temporary. 

(2) The insured provided one-half or 
more of your support for at least 3 
months of the 12-month period, but 
was forced to stop or reduce contribu- 
tions because of circumstances beyond 
his or her control, such as illness or 
unemployment, and no one else took 
over the responsibility for providing at 
least one-half of your support on a 
permanent basis. Any support you re- 
ceived from a public assistance pro- 
gram is not considered as a taking over 
of responsibility for your support by 
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someone else. Under these circum- 
stances, a reasonable period is that 
part of the 12-month period before the 
insured was forced to reduce or stop 
providing at least one-half of your 
support. 

(c) “Living with” the insured. You 
are living with the insured if you ordi- 
narily live in the same home with the 
insured and he or she is exercising pa- 
rental control and authority over your 
activities. You are living with the in- 
sured during temporary separations if 
you and the insured expect to live to- 
gether in the same place after the sep- 
aration. Temporary separations may 
include the insured’s absence because 
of active military service or imprison- 
ment if he or she still exercises paren- 
tal control and authority. However, 
you are not considered to.be living 
with the insured if you are in active 
military service or in prison. 


§ 404.367 When are you a “full-time stu- 
dent”. 


You may be eligible for child’s bene- 
fits if you are a full-time student and 
you have not become 22 years old. A 
full-time student means a person who 
is in full-time attendance at an educa- 
tional institution. You will be consid- 
ered a full-time student if each of the 
following conditions are met: 

(a) You attend an educational insti- 
tution that is a school (including a 
technical, trade, or vocational school), 
junior college, college, or university 
that meets any one of the following 
conditions: 

(1) It is operated or directly support- 
ed by the United States, or by any 
State, local government or by a politi- 
cal subdivision of any State or local 
government. 

(2) It is approved by a State agency 
or subdivision of the State or accredit- 
ed by a State or nationally-recognized 
accrediting body. A national recog- 
nized accrediting body is one deter- 
mined to be such by the U.S. Commis- 
sioner of Education. A State-recog- 
nized accrediting body is one designat- 
ed or recognized by a State as the 
proper authority for accrediting 
schools, colleges, or universities. Ap- 
proval by a State agency or subdivi- 
sion includes approval! of a school, col- 
lege, or university as an educational 
institution, or approval of one or more 
of the courses offered by a school, col- 
lege or university. 

(3) It is a nonaccredited school, col- 
lege, or university, but its credits are 
accepted by at least three educational 
institutions that have been accredited 
by a State or nationally recognized ac- 
crediting body. 

(b) You are enrolled in a noncorre- 
spondence course and carrying a sub- 
ject load that is considered full-time 
for day students under the practices 
and standards of the educational insti- 
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tution. If you are enrolled in a junior 
college, college, or university, your 
course of study must last at least 13 
weeks. If you ar enrolled in any other 
educational institution, your course of 
study must last at least 13 weeks and 
your scheduled attendance must be at 
least 20 hours a week. If your full-time 
attendance either begins or ends in a 
month, you will be considered a full- 
time student for that month. You will 
not be considered a full-time student 
in the month you graduate if you com- 
pleted your course of study and 
stopped carrying a full-time subject 
load in a month before the month pre- 
ceding the month you graduate. 

.(c) You are not being paid while at- 
tending the educational institution by 
an employer who has requested or re- 
quired that you attend the educational 
institution. 


§ 404.368 When may you be considered a 
full-time student during a period of 
nonattendance. 


If you are a full-time student at an 
educational institution, your eligibility 
may continue during a period of non- 
attendance (including part-time at- 
tendance) if the following conditions 
are met: 

(a) The period of nonattendance is 4 
consecutive months or less. 

(b) You show us that you intend to 
resume your studies as a full-time stu- 
dent at the end of the period; or at the 
end of the period you are a full-time 
student. 

(c) The period of nonattendance is 
not due to your expulsion or suspen- 
sion from the educational institution. 


PARENT’S BENEFITS 


§ 404.370 Who is entitied to parent's bene- 
fits. 


You may be entitled to parent’s 
benefits on the earnings record of 
someone who has died and was fully 
insured. You may become entitled to 
these benefits if all the following con- 
ditions are met: 

(a) You are related to the insured 
person as his or her parent in one of 
the ways described in § 404.374. 

(b) You are at least 62 years old. 

(c) You have not married since the 
insured person died. 

(d) You apply. 

(e) You are not entitled to an old-age 
benefit equal to or larger than the 
parent’s benefit amount. 

(f) You were receiving at least one- 
half of your support from the insured 
at the time he or she died, or at the 
beginning of any period of disability 
he or she had that continued up to 
death. See § 404.366(b) for a definition 
of “one-half support.” If you were re- 
ceiving one-half of your support from 
the insured at the time of the in- 
sured’s death, you must give us proof 
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of this support within 2 years of th 
insured’s death. If you were receiving 
one-half of your support from the in- 
sured at the time his or her period of 
disability began, you must give us 
proof of this support within 2 years of 
the month in which the insured filed 
his or her application for the period of 
disability. You must file the evidence 
of support even though you may not 
be eligible for parent’s benefits until a 
later time. There are two exceptions to 
the 2-year filing requirement: 

(1) If there is a good cause for fail- 
ure to provide proof of support within 
the 2-year period, we will consider the 
proof you give us as though it were 
provided within the 2-year period. 
Good cause does not exist if you were 
informed of the need to provide the 
proof within the 2-year period and you 
neglected to do so or did not intend to 
do so. Good cause will be found to 
exist if you did not provide the proof 
within the time limit due to— 

(i) Circumstances beyond your con- 
trol, such as extended illness, mental 
or physical incapacity, or a language 
barrier; 

(ii) Incorrect or incomplete informa- 
tion we furnished you; 

(iii) Your efforts to get proof of the 
support without realizing that you 
could submit the proof after you gave 
us some other evidence of that sup- 
port; or 

(iv) Unusual or unavoidable circum- 
stances that show you could not rea- 
sonably be expected to know of the 2- 
year time limit. 

(2) The Soldiers’ and Sailors’ Civil 
Relief Act.of 1940 provides for extend- 
ing the filing. 


§ 101.371 When parent’s 
and end. 


You may become entitled to parent's 
benefits beginning with the first 
month covered by your application in 
which you meet the requirements for 
entitlement. Your entitlement of bene- 
fits ends with the month in which one 
of the following events first occurs: 

(a) You become entitled to an oild- 
age benefit equal to or larger than the 
parent's benefit. 

(b) You marry, unless your marriage 
is to someone entitled to wife's 
widow’s, widower’s, mother’s, father’s, 
parent's, or disabled child’s benefits. If 
you marry a person entitled to these 
benefits, the marriage is disregarded 
unless you are a woman and marry 
someone entitled to disabled child's 
benefits, in which instance your bene- 
fits will end with the same month 
your spouse’s benefits end should he 
recover from his disability. 

(c) You die. 


benefits begin 


§ 404.373 Parent's benefit amounts. 


Your parent’s monthly benefit 
amount before any reduction or in- 
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crease that may be required under the 
rules in § 404.304 is figured in one of 
the following ways: 

(a) One parent entitled. Your full 
parent’s benefit is 82% percent of the 
insured’s primary insurance amount if 
you are the only parent entitled to 
benefits on his or her earnings record. 

(b) More than one parent entitled. 
Your full parent’s benefit is 75 percent 
of the insured’s. primary insurance 
amount if there is another parent enti- 
tled to benefits on his or her earnings 
record. However, if one parent be- 
comes entitled to the 82% percent 
benefit amount for any month and 
later another parent becomes entitled 
to benefits for that same month based 
upon an application filed after that 
month, the second parent’s benefit 
amount for that month will be the dif- 
ference between the 82% percent 
benefit and 150 percent of the in- 
sured’s primary insurance amount. 


§ 404.374 
sured. 


You may be eligible for benefits as 
the insured person's parent if— 

(a) You are the mother or father of 
the insured and would be considered 
his or ner parent under the laws of 
the State where the insured has a per- 
manent home when he or she died; 

(b) You are the adoptive parent of 
the insured and legally adopted him or 
her before the insured person became 
16 years old; or 

(c) You are the stepparent of the in- 
sured and you married the insured’s 
parent or adoptive parent before the 
insured became 16 years old. The mar- 
riage must be considered valid under 
the laws of the State where the in- 
sured had his or her permanent home 
when he or she died. See § 404.303 for 
a definition of “permanent home”. 


Parent's. relationship to the in- 


SPECIAL PAYMENT AT AGE 72 


§ 404.380 General. 


Some older persons had little or no 
chance to become fully insured for 
regular social security benefits during 
their working years. For those who 
became 72 years old several years ago 
but are not fully insured, a “special 
payment” may be payable as described 
in the following sections. 


§ 404.381 Who is entitled to special age 72 
payments. 

You are entitled to a special age 72 
payment if— 

(a) You became 72 years old before 
1968 or you have credit for at least 3 
quarters. of social seeurity work for 
each calendar year between 1966- and 
the year you became 72 years old (see 
Subpart B for a description of these 
work credits); 


(b) You reside im the 50 states, Dis- 
trict of Columbia, or the Northern 
Mariana Islands; 

(c) You apply; and. 

(d) You are a U.S. citizen or a citizen 
of the Northern Mariana Islands; or 
you are an alien who was legally ad- 
mitted for permanent residence in the 
United States and who has resided 
here continuously for 5 years. Resi- 
dence in the United States includes 
residence in the North Mariana Is- 
lands, Guam, American Samoa, Puerto 
Rico, and the Virgin Islands. 


§ 404.382 When special age 72 payments 
begin and end. 

Your entitlement to the special age 
72 payment begins with the first 
month covered by your application in 
which you meet all the other require- 
ments for entitlement. and ends. with 
the month before the month of your 
death. 


§ 404.383 Special age 72 payment amounts. 


If both you and your spouse are en- 
titled to the payment, the husband’s 
payment amount is $83.70 and the 
wife’s payment amount is $41.90. If 
you are entitled to the special pay- 
ment but your spouse is not, your pay- 
ment amount is $83.70. The special 
payment amounts of $83.70 and $41.90 
are payable for months after May 
1978; these amounts will increase be- 
cause of cost-of-living increases that 
occur after 1978. The special payment 
may be reduced, suspended, or not 
paid at all as explained in § 404.384. 


§$ 404.384 Reductions, suspensions, and 
nonpayments of special age 72 pay- 
ments. 


(a) General. Special age 72 payments 
may. not be paid for any month you re- 
ceive public assistance payments. The 
payment may be reduced if you or 
your spouse are eligible for a govern- 
ment pension. In some instances, the 
special payment may not be paid while 
you are outside the United States. The 
rules on when special payments may 
be suspended, reduced, or not paid are 
provided in paragraphs (b)-(d) of this 
section. 

(b) Suspension of special age 72 pay- 
ments when you receive public assist- 
ance payments. You cannot receive 
the special payment if supplemental 
security income or aid to families with 
dependent children (AFDC) payments 
are payable to you, or if your needs 
are considered in setting the amounts 
ef these assistance payments made to 
someone else. However, if public assist- 
ance payments are stopped, you may 
receive the special payment beginning 
with the-last month the assistance 
payments were paid. 

(c) Reduction of special age 72 pay- 
ments when you or your spouse are elt- 
gible for a government pension. Spe- 
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cial payments are reduced for any reg- 
ular government pension (or lump-sum 
payment given instead of a pension) 
that you or your spouse are entitled 
to, or would be eligible for, at retire- 
ment. A government pension is any an- 
nuity, pension, or retirement pay from 
the Federal Government, a State gov- 
ernment or political subdivision, or 
any organization wholly owned by the 
Federal or State government. Also in- 
cluded as a government pension is any 
social security benefit. However, the 
term government pension does not in- 
clude workmen’s compensation pay- 
ments or Veterans Administration 
payments for a service-connected dis- 
ability or death. If your spouse is eligi- 
ble for a government pension but is 
not eniitled to the special payment, 
your special payment is reduced by 
the difference between the pension 
amount and the special payment 
amount, due a wife. This is in addition 
to any reduction to be made in your 
payment if you are also entitled to, or 
eligible for, a government pension. If 
both you and your spouse are entitled 
to the special payment, each one’s 
payment is first reduced by the 
amount of his or her own government 
pension (if any). Then, the wife’s spe- 
cial payment is reduced by the amount 
that the husband’s government pen- 
sion exceeds the husband's special 
payment. The husband’s special pay- 
ment is also reduced by the amount 
that the wife’s government pension ex- 
ceeds the wife's special payment. 

(d) Nonpayment of special age 72 
payments when you are not residing in 
the United States. No special payment 
is due you for any month you are not 
a resident of the 50 Siates, District of 
Columbia, or the Northern Mariana 
Islands. Also, payment to you may not 
be permitted under the rules in 
_ § 404.463 if you are an alien living out- 
side the United States. 


Lump-SuM DEATH PAYMENT 


§ 404.390 General. 


If a person is fully or currently in- 
sured when he or she dies, a lump-sum 
death payment of $255 may be paid to 
the widow or widower of the deceased 
if he or she was living in the same 
household with the deceased at the 
time of his or her death. If the insured 
is not survived by a widow or widower 
who meets this requirement, all or 
part of the $255 payment may be 
made to someone else as described in 
§ 404.392. 


§ 404.391 ‘Who is entitled to the lump-sum 
death payment as a widow or widower. 


You may be eligible for the lump- 
sum death payment if you are the 
widow or widower of the deceased in- 
sured individual based upon a relation- 


ship described in §§ 404.345 and 
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494.346. You must apply for this pay- 
ment within two years after the date 
of the insured’s death unless, in the 
month prior to the death of the in- 
sured, you were entitled to wife’s or 
hushband’s benefits on his or her earn- 
ings record. You must also have been 
living in the same household with the 
insured at the time of his or her 
death. The term “living in the same 
household” is defined in § 404.347. 


§ 404.392 Who 1s entitled to the lump-sum 
death payment when there is no eligi- 
ble widow or widower. 


If the deceased individual is not sur- 
vived by a widow or widower who 
meets the requirements of § 404.391, 
the lump-sum death payment shall be 
paid as follows: 

(a) If all or part of the burial ex- 
penses of the déceased incurred by a 
funeral home remain unpaid, the fu- 
neral home may receive the lump-sum 
death payment to the extent of the 
unpaid expenses if— 

(1) A person who has assumed the 
responsibility for paying these ex- 
penses applies for the lump-sum death 
payment within 2 years of the in- 
sured’s death, asking that the pay- 
ment be made tothe funeral home; or 

(2) At least 90 days have gone by 
since the death of the insured, no 
person has assumed responsibility for 
paying the burial expenses, and the 
funeral home director or other official 
of the funeral home applies for the 
payment. 

(b) If all the burial expenses of the 
insured that were incurred by a funer- 
al home have been paid, and any part 
of the lump-sum death payment re- 
mains, it may be paid to a person who 
paid these burial expenses and who 
applies for the payment within 2 years 
of the insured’s death. 

(c) If the body of the deceased is not 
available for burial, but expenses were 
incurred in connection with a memori- 
al service or any other item for which 
expenses are customarily incurred in 
connection with disposing of a de- 
ceased’s remains, the lump-sum death 
payment may be paid to a person who 
paid the expenses and applies for the 
payment within 2 years of the in- 
sured’s death. 

(d) If any part of the lump-sum 
death payment remains after pay- 
ments have been made under para- 
graphs (a), (b), and (c) of this section, 
that part of the payment may be made 
to a person who applies within 2 years 
of the insured’s death and who has 
paid other expenses of a burial in the 
following order of priority— 

(1) Expenses of opening and closing 
the grave; 

(2) Expenses of providing the burial 
plot; and 

(3) Any remaining expenses in con- 
nection with the burial. 


52947 


§ 494.393. Who is entitled to the lump-spm 
death payment when burial expenses 
are paid from the deceased’s funds. 

If funds of a deceased person were 
used to pay any of the burial expenses 
for which payment of the lump-sum 
can be made under the rules in 
§ 404.392, the deceased person’s estate 
may be entitled to the lump-sum 
death payment. If you apply for the 
payment on behalf of a _ person’s 
estate, you must show you are the 
legal representative (administrator or 
executor) of the estate. If there is no 
legal representative and none will be 
appointed, you must agree to divide 
the payment among those who have a 
right to it under State law, or under 
foreign law, that applies where the de- 
ceased had his or her permanent home 
at death. We may also require that 
you get written approval to receive the 
payment from any of the deceased’s 
closest relatives who are available. A 
person’s closest relatives follow this 
order: widower or widow; children and 
the children of any deceased children; 
parents; brothers and sisters and the 
children of any deceased brothers and 
sisters; and other relatives by blood or 
adoption. 


§ 404.394 Who is not entitled to the lump- 
sum death payment. 


The following persons and organiza- 
tions are not entitled to the lump-sum 
payment even if they take care of the 
burial or pay burial expenses— 

(a) The U.S. Government, a.foreign 
government, or any government orga- 
nization; 

(b) Any person who has received or 
will receive repayment from any other 
source for the burial expenses he or 
she paid; 

(c) Persons and organizations who 
are required by a contract to pay the 
burial expenses except for a_ tax- 
exempt, nonprofit home for the sick 
or aged that paid for burial of a de- 
ceased resident or guest or a tax- 
exempt, nonprofit fraternal organiza- 
tion that paid a member’s burial] ex- 
penses not covered by an express con- 
tract; 

(d) An employer or organization that 
paid burial expenses of an employee or 
member under a plan, system, or gen- 
eral practice other than a home for 
the sick or aged or a fraternal organi- 
zation mentioned in paragraph (c). of 
this section; and 

(e) A person or organization provid- 
ing burial goods or services directly - 
except for a funeral director who pro- 
vided burial goods or services for 
either a close relative or for some 
other relative who was living in the fu- 
neral director’s household when he or 
she died; a tax-exempt nonprofit 
charitable, religious, educational, or 
similar organization; or a State or po- 
litical subdivision of a State. 
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Subpart H [Amended] 


3. Subpart H is amended by adding 
the phrase “or divorced husband” to 
the first sentences of §§ 404.723 and 
404.728(a) so as to read as follows: 


§ 404.723 When evidence of marriage is re- 
quired. 


If you apply for benefits as the in- 
sured person’s husband or wife, widow 
or widower, divorced wife or divorced 
husband, we will ask for evidence of 
the marriage and where and when it 
took place.* * * 


§ 404.728 Evidence a marriage has ended. 


(a) When evidence is needed that a 
marriage has ended. If you apply for 
benefits as the insured person’s di- 
vorced wife or divorced husband, you 
will be asked for evidence of your di- 
vorce.* * * 

4. Subpart H is further amended by 
revising the first sentence of section 
404.780(a) so as to read as follows: 


§ 404.780 Evidence of “good cause” for ex- 
ceeding time limits on accepting proof 
of support or application for a lump- 
sum death payment. 


(a) When evidence of “good cause”’ is 
needed. We may ask for evidence that 
you had “good cause” (as defined in 
§ 404.370(f)) for not giving us sooner 
proof of the support you received from 
the insured as his or her parent. We 
may also ask for evidence that you 
had “good cause’ (as defined in 
§ 404.621(b)) for not applying sooner 
for the lump-sum death payment. You 
may be asked for evidence of ‘good 
cause” for these delays if—* * * 


FEDERAL REGISTER, VOL. 43, NO. 220—TUESDAY, NOVEMBER 14, 1978 





PROPOSED RULES 
[4110-07-C] 


SOCIAL -SECURITY ADMINISTRATION 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
BALTIMORE, MARYLAND 21203 


WHAT DO YOU THINK ABOUT THESE RULES? 





We need your help. -We are trying to make all social security rules as clear and 
easy for the public to understand as possible. The rules published here are part <f 
our first efforts to reach this goal. You can help by filling out the questionnaire 
below or by writing to us. Tell us whether these rules are easy or difficult tc 
understand and how they can be improved. Your ideas will help us decide how to 
improve these rules and other rules we will be publishing in the future. 


1. .Do vou think the rules are clear 5 
and easy to understand? 














DON'T 
KNOW 








Are any of the rules confusing or 
difficult to follow? 














—— 


DON'T 
KNOW 


If so, which one(s)? 











How could these rules be improved? 














4. Do you nave any other comments about these rules? 














(If you need more space for your answer, you can use the back of this 


NAME 





ADDRESS 








FEDERAL REGISTER, VOL. 43, NO. 220—TUESDAY, NOVEMBER 14, 1978 





PROPOSED RULES 
FOLD 














SOCIAL SECURITY ADMINISTRATION 


DEPARTMENT OF HEALTH, EDUCATICN, 


AND WELFARE 


P. O. BOX 1585 


BALTIMORE, MARYLAND 21203 





FOLD 


{FR Doc. 78-31909 Filed 11-13-78; 8:45 


FEDERAL REGISTER, VOL. 43, NO. 220—TUESDAY, NOVEMBER 14, 1978 

















